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A 438BVarious awards and industrial agreements provide for the payment of redundancy and 

productivity amounts by employers to employees in the construction industry and allied 

industries. 

B 439BThe Trustee has decided to establish a trust fund so that contributions may be made by 

employers to that fund to be held until the employees are made redundant or otherwise become 

entitled to payment. 

AGREEMENTS 

1. 185BDEFINITIONS AND INTERPRETATION 

1.1 204BDefinitions 

2BIn this deed unless the context otherwise requires the following words and expressions shall 

have the respective meanings attributed to them as follows: 

3B“Accounting Period” means the period of 12 months ending on 30 June in each year provided 

that: 

(a) 133Bthe period commencing on the date of this deed and ending on 30 June next is an 

Accounting Period; 

(b) 134Bwhere the Trustee determines to change the date the accounting period ends on, 

the period from the date immediately after the end of the previous Accounting 

Period until the date the new Accounting Period ends is an Accounting Period; 

(c) 135Beach 12 month period ending on the date the new Accounting Period ends; 

(d) 136Bthe period commencing the day after the last Accounting Period determined in 

accordance with these provisions ends immediately before the Vesting Day and 

ending on the Vesting Day is an Accounting period; 

137B“Act” means the Income Tax Assessment Act 1997; 

138B“Adopted Child” of a Member means someone the Member has adopted: 

(a) 139Bunder a State law or Territory law about adoption of children; or 

(b) 140Bunder a Foreign law about adoption of children, if the adoption would be 

recognised as valid under a State law or Territory law; 

4B“Apprentice” means a person who is: 

(a) 141Bregistered as an apprentice or trainee with an apprenticeship directorate or 

equivalent body approved by the Trustee; and 

(b) 142Bin the course of the last 2 years of the relevant apprenticeship or trainee term; 

5B“Approved Worker Entitlement Fund” means an approved worker entitlement fund within 

the meaning of section 58PB of the Fringe Benefits Tax Assessment Act 1986; 

6B“Associate” has the same meaning in relation to a person as that expression has in relation to 

a person in section 318 of the Income Tax Assessment Act 1936; 
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7B“Child” means without limiting who is a child of a Member, each of the following is the child 

of a Member: 

(a) 143Bthe Member's Adopted Child, stepchild or exnuptial child; 

(b) 144Ba child of the Member's Spouse; 

(c) 145Bsomeone who is a child of the Member within the meaning of the Family Law Act 

1975; 

8B“Construction Industry” includes but is not limited to all work performed in connection with 

the erection, repair, renovation, maintenance, ornamentation, alteration or demolition of 

buildings or structures, the manufacture of, or making, assembling, erection, repair, renovation, 

maintenance, ornamentation, alteration and fixing of components, pre–fabricated units, fixtures 

or fittings in connection with buildings or structures, in any material either on–site or off–site; 

9B“Dependant” means: 

(a) 146Bthe Member's Spouse or former Spouse; or 

(b) 147Bthe Member's Child, aged less than 18; or 

(c) 148Bany other person with whom the Member had an Interdependency Relationship; or 

(d) 149Bany other person who was a dependant of the Member just before the Member 

died; 

10B“Employee” means a person employed by a Participating Employer;  

11B“Employer” means a person liable to pay or wishing to pay contributions to the Fund in respect 

of its employees employed in the Construction Industry or allied industries; 

12B“Enterprise Agreement” means an agreement entered into between an Employer or 

Employers and a Union which has been certified, lodged or registered with an Industrial 

Authority; 

13B“ETP Member” means a Member who has irrevocably elected to be an ETP Member in 

accordance with clause 5.1B.1; 

14B“ETP Member Account” means the account payable on an ETP Termination Event;  

15B“ETP Termination Event” means the voluntary termination of the Member’s employment or 

termination due to death or the Member suffering Total and Permanent Disability; 

16B“Fund” means the fund as constituted under this deed and shall consist of the moneys from 

time to time held by or on account of the Trustee in pursuance of this deed and the investments 

and property for the time being representing the same; 

183B“Funeral Benefit” means the amount the Trustee determines from time to time to in 

accordance with Clause 9.2(u); 

17B“Fund Administrator” means a person appointed in accordance with clause 8.8; 

18B“GRA Member” means a Member other than an ETP Member; 
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19B“GRA Member Account” means the account payable on a GRA Termination Event;  

20B“GRA Termination Event” means the termination of the Members employment for any 

reason excluding the voluntary termination of the Member employment prior to the Member 

attaining the Pension Age;  

21B“Industrial Agreement” means an agreement entered into between an Employer or Employers 

and a Union; 

22B“Industrial Authority” means a court or tribunal or other body or person, constituted under a 

law of the Commonwealth, a State or a Territory with power of conciliation or arbitration in 

relation industrial disputes; 

23B“Industrial Instrument” means a law of the Commonwealth or of a State or Territory or an 

order, determination or industrial agreement in force under any such law. Without limiting the 

above, Industrial Instrument includes an Industrial Agreement or Enterprise Agreement; 

24B“Interdependency Relationship” means the relationship that exists between two persons 

(whether or not related by family) if: 

(a) 150Bthey have a close personal relationship; and 

(b) 151Bthey live together; and 

(c) 152Bone or each of them provides the other with financial support; and 

(d) 153Bone or each of them  provides the other with domestic support and personal care. 

25BIn addition if paragraph (a) is satisfied but they do not satisfy one or more of the requirements 

of paragraphs (b), (c) and (d); and the reason they do not satisfy those requirements is that either 

or both of them suffer from a physical, intellectual or psychiatric disability; then an 

interdependency relationship still exists; 

26B“”154B155B27B28B“Legal Personal Representative” means: 

(a) 156Ban executor or administrator of an estate of a Member who has died; or 

(b) 157Ba trustee of an estate of a Member who is under a legal disability; or 

(c) 158Ba person who holds a general power of attorney that was granted by another person; 

159B“Member” means a person in respect of whom a Participating Employer is obliged or may 

under an Enterprise Agreement or Industrial Agreement contribute to the Fund who has been 

admitted to membership of the Fund and whose membership of the Fund has not ceased in 

accordance with the terms of the Fund; 

160B“Mandatory Details” means the surname and either the given name or initials, address and 

date of birth of a Member; 

29B“Member Account” means the account maintained in accordance with clause 5.1; 
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30B“Minimum Contribution” means: 

(a) 161Bexcept where paragraph (b) or (c) apply, the contribution rate determined as 

follows: 

(i) 174BMinimum General Rate – 

131Bfor all employees other than Apprentices – $25.00 for each Week of 

Service; 

(ii) 175BMinimum Apprentice Rate – 

132B$25.00 for each Week of Service during the last two years of 

Apprenticeship; 

(b) 162Bin the case of a Week where a Member does not provide Service for Monday to 

Friday (inclusive) or is employed part–time the contribution rate shall be calculated 

in accordance with the following formula: 

126BCR x A 

 127B38 

128BCR =  The weekly contribution rate applying to such Member. 

129BA   = The number of ordinary working hours per week worked by the 

relevant Member or for which the Member is entitled to paid. 

(c) 163Bwhere an Industrial Agreement or Enterprise Agreement applies, the contribution 

rate specified in the agreement; 

31B“Minimum Earnings” means $5.00 or such other amount determined in accordance with 

clause 9.2(r); 

32B“Off the Tools” means a change in employment that is not a termination of employment 

whereby the Member is no longer employed in a position that is covered by an Award or 

Enterprise Agreement that provides for contribution to be made to an Approved Worker 

Entitlement Fund; 

33B“Participating Employer” means an Employer admitted as such in accordance with clause 3.2 

who has not ceased to be a Participating Employer of the Fund; 

34B“Pension Age” has the same meaning ascribed to it as in section 83-175 of the Income Tax 

Assessment Act 1997; 

184B“Provisional Member” means a Member for whom the Trustee does not have the Mandatory 

Details; 

35B36B“Reserve Account” means the account maintained in accordance with clause 5.2; 

37B“Service” means: 

(a) 164BThe Member is employed by the Participating Employer; 
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(b) 165BWhere the Member is absent from work for any of the following reasons: 

(i) 176BAnnual leave, personal leave, or parental leave. 

(ii) 177BIllness or accident up to a maximum of four weeks after the expiration 

of paid sick leave. 

(iii) 178BJury service. 

(iv) 179BInjury received during the course of employment, up to a maximum 

of 26 weeks for which the Member received workers compensation, 

whether compensation payments are made in one continuous period or 

not. 

(v) 180BLong Service Leave. 

(vi) 181BWhere called up for Military Service for up to three months. 

(vii) 182BAny authorised leave without pay, unless there is an agreement 

between the Member and Participating Employer that provides that the 

Member will not be entitled to payment;  

38B“Small Amount” means an amount less than $100.00 or such other amount determined in 

accordance with clause 9.2(r); 

39B“Spouse” of a Member includes: 

(a) 166Banother individual (whether of the same sex or a different sex) with whom the 

Member is in a relationship that is registered under a State law or Territory law 

prescribed for the purposes of section 2E of the Acts Interpretation Act 1901 as a 

kind of relationship prescribed for the purposes of that section; and 

(b) 167Banother individual who, although not legally married to the Member, lives with the 

Member on a genuine domestic basis in a relationship as a couple; 

40B“Suspended Account” means in respect of a Member, an account referred to in clause 10.4; 

41B“Tax Free Amount” means the amount calculated in accordance with section 83-170 of the 

Income Tax Assessment Act 1997 in respect of the period or periods of the most recent 

employment;  

42B“Termination Event” means any termination of employment, other than where clause 17.1(a) 

applies; 

43B“Total and Permanent Disablement” means in relation to a Member 

(a) 168Bthe Member stops being gainfully employed; and 

(b) 169Bthe Member stopped being gainfully employed because he or she suffered from ill 

- health (whether physical or mental); and 

(c) 170B2 legally qualified medical practitioners have certified that, because of the ill - 

health, it is unlikely that the Member can ever be gainfully employed in capacity 
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for which he or she is reasonably qualified because of education, experience or 

training. 

44Band “Totally and Permanently Disabled” shall have a corresponding meaning; 

45B“Trustee” means the Trustee who is a party to this deed and shall include the trustee or trustees 

for the time being of the Fund; 

46B“Vesting Day” means the first to occur of the following three dates: 

(a) 171B80 years from the date of this deed; 

(b) 172Bthe date 21 years after the death of the last survivor of the lineal descendants of his 

late Majesty King George VI living at the date of this deed; and 

(c) 173Bthe date (if any) being earlier than the dates specified in paragraphs (a) and (b) of 

this definition which the Trustee in its discretion by instrument in writing or by 

oral declaration or resolution appoints as the Vesting Day; 

47B“Unions” means those Unions to whom Members belong or are eligible to join; 

48B“Week” means a week ending on a Friday. 

1.2 205BInterpretation 

1.2.1 282BA reference to: 

(a) 302Ba business day means a day during which banks are open for general banking 

business in the state or territory the laws of which apply in the construction of this 

deed;  and 

(b) 303Bthis deed includes the recitals of and any schedules, annexures and exhibits to this 

deed and where amended means this deed as so amended. 

1.2.2 283BUnless the context otherwise requires a word which denotes: 

(a) 304Bthe singular includes the plural and vice versa; 

(b) 305Bany gender includes the other genders; and 

(c) 306Ba person includes an individual, association and a body corporate. 

1.2.3 284BUnless the context otherwise requires a reference to: 

(a) 307Bany legislation includes any regulation or instrument made under it and where 

amended re–enacted or replaced means that amended re–enacted or replacement 

legislation;  

(b) 308Bany other deed or instrument where amended or replaced means that deed or 

instrument as amended or replaced; 

(c) 309Ba clause, schedule, annexure or exhibit is a reference to a clause of, annexure to, 

schedule to or exhibit to this deed;  
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(d) 310Ba group of persons includes any one or more of them; and 

(e) 311Bany thing or amount is a reference to the whole and each part of it. 

1.3 206BSuccessors and assigns 

49BA person includes the trustee, executor, administrator, successor in title and assign of that 

person.  This clause must not be construed as permitting a party to assign any right under this 

deed.  

1.4 207BHeadings and table of contents 

50BHeadings and the table of contents must be ignored in the interpretation of this deed.  

1.5 208BNotices 

1.5.1 285BNotices may be given by the Trustee to Participating Employers and Members 

either personally or by sending the same by letter posted to the address last known 

to the Trustee or by sending it to the facsimile number or email address or other 

electronic or telephonic address of the Participating Employer or Member last 

advised to the Trustee.   

1.5.2 286BIn the case of service by post the notice shall be deemed to have been received on 

the date when the notice would be received in the ordinary course of posting.  

1.5.3 287BIn the case of a notice sent by facsimile the notice shall be deemed to have been 

received at the time the transmission is completed.   

1.5.4     In the case of a notice sent by email, the notice shall be deemed to have been 

received by that person at their email address on the earlier of the sender receiving 

an automated message confirming delivery or, provided no automated message is 

received stating that the email has not been delivered, three hours after the time the 

email was sent by the sender, such time to be determined by reference to the device 

from which the email was sent.   

1.6 209BProper Law 

51BThis deed shall in all respects be governed and construed in accordance with the law of the 

Australian Capital Territory subject to the provisions of clause 16.2. 

2. 186BCONSTITUTION OF FUND 

2.1 210BEstablishment of Fund 

52BThere is hereby constituted the Fund to be known as Australian Construction Industry 

Redundancy Trust. 

2.2 211BDuration of Trust 

53BThe Trustee holds the Fund on trust until the Vesting Day. 
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2.3 212BAssets Vested in Trustee 

(a) 312BAll assets of the Fund shall be vested in the Trustee who shall stand possessed of 

the same upon trust to apply the same in the manner and for the objects and 

purposes of the Fund as set forth in this deed. 

(b) 313BThe Trustee shall manage and administer the Fund in accordance with the 

provisions of this deed and shall in relation thereto have all such powers and 

discretions and be entitled to such indemnities as by this deed or by law are 

conferred upon the Trustee. 

3. 187BPARTICIPATION 

3.1 213BApplication – Participating Employers 

(a) 314BAn Employer wishing to become a Participating Employer shall apply to the 

Trustee for admission to the Fund and shall complete a Deed of Adherence to 

participate in the Fund in or to the effect of the form set out in Schedule 1 or such 

other form as is accepted by the Trustee. 

(b) 315BOn being accepted as a Participating Employer in accordance with clause 3.2, the 

Participating Employer is bound by the terms of this deed. 

54BA Participating Employer shall not be bound to contribute an amount to the Fund or to 

contribute to the Fund in respect of an Employee or class of Employees unless the Participating 

Employer has agreed to do so in its Deed of Adherence or is required to do so by an Industrial 

Instrument. 

3.2 214BAdmission – Participating Employers 

55BIf the application by an Employer for admission to the Fund is acceptable to the Trustee, the 

Trustee shall give the Employer notice in writing that it has been admitted to the Trust as a 

Participating Employer. 

3.3 215BCommencement 

56BAn Employer shall become a Participating Employer on the effective date specified in the Deed 

of Adherence and if no date is specified then on the date of receipt of the  Deed of Adherence. 

3.4 216BMember Identification 

57BThe Participating Employer shall provide the Trustee with such information as the Trustee may 

reasonably require to identify each Member in respect of whom contributions are to be made. 

4. 188BCONTRIBUTIONS 

4.1 217BContributions 

58BEach Participating Employer shall pay to the Trustee, or as directed by it, within fourteen days 

after the end of each month as contributions to the Fund for each Member for each Week of 

Service in respect of which contributions are payable falling in that month:  

(a) 316Bthe Minimum Contribution; or  
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(b) 317Bto fund the Employee's redundancy or termination benefit as provided in an 

Industrial Instrument; or 

(c) 318Bsuch higher contribution specified in the Deed of Adherence; or  

(d) 319Bsuch contribution specified in the Deed of Adherence until the total amount as 

specified in the Deed of Adherence has been contributed. 

59BA week falls in a month where the Friday falls in that month. 

4.2 218BProductivity and Other Payments 

60BA Participating Employer shall pay to the Fund all additional amounts that are agreed with its 

Employees to be paid to the Fund and any other amounts as the Participating Employer in its 

absolute discretion determines. 

4.3 219BParticulars 

61BThe Participating Employer shall inform the Trustee or if directed by the Trustee, the Fund 

Administrator, on which Member's behalf the contributions are paid. 

4.4 220BInterest 

62BIf the Trustee, in its absolute discretion determines, interest shall be payable by a Participating 

Employer to the Trustee in respect of contributions due (in accordance with clause 4.1) but 

unpaid from the date they became due until the date on which they are paid at a rate equal to 

2% over the overdraft rate as determined by the Trustee on advice from the Commonwealth 

Bank of Australia. Interest shall be credited to the Reserve Account unless the Trustee decides 

to credit the interest one or more of the Member Accounts of the Members in respect of whom 

the overdue contributions relate. 

4.5 221BRecovery of Expenses 

63BA Participating Employer shall reimburse the Trustee in respect of all reasonable expenses 

(including collection fees) incurred by the Trustee (or on behalf of the Trustee by the Fund's 

Administrator or otherwise) in obtaining payment by any Participating Employer of any 

contribution to the Fund due but unpaid by the Participating Employer. 

5. 189BADMINISTRATION OF FUND 

5.1 222BMember Accounts 

64BThe Trustee shall keep, with respect to each Member, in the case of a GRA Member a GRA 

Member Account and in the case of an ETP Member an ETP Member Account showing for 

each applicable category of membership: 

(a) 320Bcontributions by Employers of that Member to the Fund; 

(b) 321Bsums credited or debited to such account pursuant to the provisions hereof; 

322B223B5.1A  Type of Members 

65B5.1A.1  A Member will be a GRA Member unless the Member elects in accordance with clause 

5.1B to become an ETP Member. 
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224B5.1B  Member may elect to be an ETP Member  

66B5.1B.1  A Member may, at any time, by written notice to the Trustee in such form (if any) as 

the Trustee approves, elect to become an ETP Member.  

67B5.1B.2 The Member must transfer all of the amount standing to the Member’s GRA Member 

Account to the ETP Member Account. 

68B5.1B.3 Whilst ever the Member is an ETP Member all contributions will be credited to the 

ETP Member Account. 

69B5.1B.4 An election made under Clause 5.1B.1 is irrevocable. 

225B5.1C  Payment of Account balance and cessation of Membership 

70B5.1C.1  An ETP Member who is eligible to be paid the balance standing to their ETP Member 

Account, on applying to be paid their benefit, must be paid the whole of the balance 

standing to the ETP Member Account of the Member. 

71B5.1C.2 An ETP Member on being paid the whole of the balance of the Member’s ETP Member 

Account ceases to be an ETP Member and ceases to be a Member of the Fund. 

72B5.1C.3 A GRA Member who is eligible to be paid the balance standing to their GRA Member 

Account, on applying to be paid their benefit, must be paid the lesser of the whole of 

the balance standing to the GRA Member Account of the Member and the Tax Free 

Amount and, if after payment of such amount, there is a balance standing to the GRA 

Member Account of the Member, such balance may be paid at any time on application 

of the Member. 

5.2 226BReserve Account 

73BThe Trustee shall keep a Reserve Account to which there shall be credited: 

(a) 323Bany amounts of income determined by the Trustee in accordance with clause 5.4; 

(b) 324Bany forfeited or suspended benefits. 

74BAmounts credited to the Reserve Account shall be applied in payment of:  

(c) 325Bcosts and expenses of the Fund; 

(d) 326Bany other amounts determined by the Trustee that are permitted to be paid by the 

Trustee of an Approved Worker Entitlement Fund.  

75BAny amount credited to the Reserve Account may be applied during the year or accumulated 

and applied after the end of the year. Any amount not applied during the year shall become an 

accretion to the corpus of the Fund. 

5.3 227BOther Accounts and Registers 

76BThe Trustee shall keep a register of Participating Employers and Members showing names 

addresses and such information as is relevant to the administration of the Fund and such other 

accounts as may be necessary to record the financial transactions by the Trustee and to record 

the Member entitlements and changes in nature of entitlements. 
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5.4 228BIncome of Fund 

(a) 411BThe Trustee shall determine the income of the Fund for each Accounting Period. 

The income of the Fund for each Accounting Period shall be determined having 

regard to whether there is any difference between the income and the taxable income 

of the Fund. 

(b) 412BThe Trustee shall determine total costs and expenses of the Fund (Total Fund 

Expenses). In determining Total Fund Expenses, the Trustee shall make such 

provision as it, in its absolute discretion deems prudent, including for taxation of the 

Fund or its income, any administration charges or expenses accruing or owing but 

unpaid, estimated costs and expenses of realising the investments of the Fund, 

allowances for future losses in respect of any investment, allowance for any losses 

of the Fund that need to be made good, funeral benefits and whether any 

administration charges and expenses, losses and other amounts should be debited to 

the Reserve Account and whether any part of the income of the Fund should be 

credited to the Reserve Account to meet any amount provided for in accordance with 

this paragraph. 

(c) 413BAfter determining the income of the Fund and Total Fund Expenses for each 

Accounting Period, the Trustee may determine that it is appropriate to debit Member 

Accounts having regard to all or any of Total Fund Expenses, any amount of income 

of the Fund and any realised or unrealised losses of the Fund. Where an amount is 

to be debited to Member’s Accounts the Trustee may debit the amount based on the 

value of the account balances, the number of members and period of membership or 

some combination of these factors. 

(d) 414BIf an amount has been debited to Member Accounts, the Trustee shall not declare a 

daily interest rate for the Fund for an Accounting Period until the amounts debited 

to Member Accounts that have not been closed are made good. 

5.5 229BInterest Rate 

(a) 415BSubject to clause 5.4(d), each time the income of the Fund is determined and the 

Trustee determines that an amount should be distributed, the Trustee may declare a 

daily interest rate for the Fund for the Accounting Period. 

(b) 416BThe Trustee may, in determining the daily interest rate and Member entitlements to 

the daily interest rate: 

(i)  419Bcalculate the total Member Account balances expressed in whatever 
manner is appropriate and express the income of the Fund as 

determined as an earnings rate on the total Member Account balances 

so expressed; 

(ii)  420Bdetermine the cost per Member Account to recover Total Fund 

Expenses, determine the proportion of this cost that is to be met from 

each Member Account and set this amount as the Minimum Earnings 

Amount; and  

(iii)  421Bif Total Fund Expenses are to be fully recovered from total Minimum 

Earnings Amounts then the daily interest rate equals the earnings rate; 

or if Total Fund Expenses are not to be fully recovered from the 
Minimum Earnings Amount then the daily interest rate equals the 
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earnings rate reduced by an amount sufficient to ensure the difference 

between Total Fund Expenses and total Minimum Earnings Amounts 

are recovered before actual distribution; 

77Bthose Members having Member Account balances where the total interest at the 

daily interest rate on the daily Member Account balance exceeds the Minimum 

Earnings Amount shall be entitled to interest at the daily interest rate on the daily 

Member Account balance; 

(c) 417BIf there is no amount available for distribution, the Trustee shall not declare a daily 

interest rate for the Fund for the Accounting Period and thereafter before a positive 

daily interest rate is declared any loss or deficiency in income or capital must be 

made good. 

(d) 418BIf a positive daily interest rate is declared, payment shall be made in accordance 

with clause 19.1. 

5.6 230BPart Year Membership 

78BWhere a Member is only a Member for part of the year, the Member shall still be entitled to 

the daily interest rate for that part of the year the Member had an Account Balance where 

earnings at the daily interest rate on the daily balance exceeds the Minimum Earnings Amount. 

5.7 231BAudit of Fund 

79BEach Accounting Period an auditor appointed by the Trustee shall audit the accounts and 

records of the Fund and shall report to the Trustee not later than six months after the end of the 

Accounting Period. The Trustee shall make available the audited accounts for the inspection of 

the Participating Employers and Members in such manner as the Trustee may determine. Copies 

of the audited accounts shall be provided to any Participating Employer or Member on request 

and after payment of a fee determined by the Trustee to cover reasonable costs of providing 

copies of audited accounts. 

6. 190BQUALIFICATION OF TRUSTEE 

6.1 232BEligibility to be Trustee 

80BOnly a limited liability company having power so to act and to carry out the trusts hereof shall 

be eligible to be the trustee of the Fund and the board of directors of such company shall be 

comprised of such persons as will at all times ensure, so far as is possible, that there is equal 

Union and Employer representation. 

7. 191BAPPOINTMENT OF TRUSTEE 

7.1 233BVacation of Office 

81BA trustee shall retire from office if: 

(a) 327Bit retires office by deed; or 

(b) 328Bit is placed in liquidation or makes an assignment to or composition with its 

creditors; or 
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(c) 329Bthe board of directors of the Trustee ceases to have equal Union and Employer 

representation for more than one hundred and eighty (180) days.  

7.2 234BAppointment of New Trustee 

82BThe retiring trustee may, by deed or deeds at any time before the Vesting Day appoint as 

Trustee a person eligible to be trustee. 

8. 192BDISCRETIONS AND DECISIONS OF TRUSTEE 

8.1 235BTrustee Meetings 

83BThe Trustee may meet for the dispatch of business, adjourn and otherwise regulate its meetings 

as it thinks fit. 

236B8.1A Management of the Fund 

84BThe Trustee must ensure that the management of the Trust Fund (including the management of 

the investments of the Trust Fund) is carried out at arm’s length from the Participating 

Employers and their Associates. 

8.2 237BTrustee Discretions 

85BSubject to clauses 8.1A and 9.1A the Trustee in the exercise of the authorities powers and 

discretions hereby vested in it shall have an absolute and uncontrolled discretion and may 

exercise or enforce all or any of the authorities powers or discretions from time to time or may 

refrain from exercising all or any of such authorities, powers or discretions from time to time 

and its decision as to the interpretation and effect of this deed shall be final. 

8.3 238BTrustee Decisions 

86BThe exercise of any discretion vested in the Trustee shall be deemed to be duly made on the 

passing of a resolution of the board of directors approving of the exercise of that discretion and 

whether made before or after the happening of the event or the performance of the act in respect 

to which such discretion is exercised. 

8.4 239BNo Personal Liability 

87BNo trustee shall be under any personal liability in respect of any loss or breach of trust in respect 

of the Fund unless the same shall have been due to its own failure to act honestly. 

8.5 240BIndemnity 

88BSubject to clauses 8.1A and 9.1A the Trustee shall be indemnified against all liabilities and 

expenses incurred by it in the execution of its duties hereunder unless the same shall have been 

due to be its own failure to act honestly and shall have a lien on the Fund for such indemnity.  

The costs charges and expenses  incurred by the Trustee in and incidental to the administration 

and winding up of the Fund or otherwise in relation thereto shall be paid out of the Fund.  The 

Trustee may take out such indemnity and fidelity insurance as it thinks fit and the cost of such 

shall be an expense of the Fund. 
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8.6 241BTrustee Interested 

89BNo director of the Trustee shall by virtue of his office be disqualified from acquiring a benefit 

from the Fund and a director who is or is about to acquire a benefit may be counted in a quorum 

and vote at any meeting of the Trustee or its board of directors and generally participate in the 

exercise of the functions of the Trustee notwithstanding that he is interested in the matter. 

8.7 242BCustodian 

90BThe Trustee may appoint a corporate body as custodian to hold on its behalf the title to some 

or all of the Fund. The custodian shall at all times act in accordance with the instructions given 

by the Trustee either generally or in relation to specific transactions.  The Trustee may pay to 

the custodian out of the Fund such remuneration for its services as the Trustee from time to 

time determines.  The Trustee may, by giving notice to the custodian, terminate its appointment 

and may appoint another corporate body to act as custodian. 

8.8 243BFund Administrator 

91BThe Trustee may appoint in writing, on such terms as it sees fit, including the granting of any 

indemnity reasonably required, one or more corporate bodies, persons or organisations as Fund 

Administrator to act on behalf of the Trustee in regard to the purchase, sale, administration or 

retention of and the dealing in any or all of the investments of the Fund whether in the name of 

the Fund Administrator or otherwise.  The Trustee may revoke or vary any such appointment 

subject to the terms of any deed entered into by the Trustee with any such administrator. 

8.9 244BFees Costs and Disbursements 

(a) 330BSubject to clauses 8.1A and 9.1A, the Trustee shall be entitled to charge 

professional fees and to recover costs and disbursements incurred in respect of the 

provision of its services as Trustee of the Fund as the Trustee determines.  

(b) 331BThe fees charged by the Trustee may be determined in advance for such period as 

the Trustee determines and if not determined in advance, shall be determined from 

time to time.  

8.10 245BNon Payment of Employer Contributions 

92BThe Trustee shall have no obligation whatsoever to take follow up action or any action to 

enforce payment of any contributions an Employer has agreed to pay that are not paid on time 

or at all. 

8.11 246BRefund of Employer Contributions 

93BThe Trustee shall have no obligation whatsoever to refund a contribution made by an Employer 

in respect of a Member where the contribution was made in relation to a period where that 

Member was employed with the Employer. However, the Trustee may refund such a 

contribution made by an Employer in exceptional circumstances, as determined by the Trustee 

in its absolute discretion.   
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9. 193BTRUSTEE POWERS 

9.1 247BInvestment 

94BSubject to the limitations imposed by clauses 8.1A and 9.1A of this Deed, the Trustee, in 

addition to all powers conferred upon it by law, shall have all the powers of a sui juris beneficial 

owner of the Fund, including power to enter into any type of commercial or other undertaking 

either alone or together with others and, without limiting the generality of the foregoing, shall 

have the following powers: 

(a) 332Bto invest in any investment for the time being authorised by the laws of the 

Commonwealth of Australia or any state or territory thereof for the investment of 

trust funds; 

(b) 333Bto invest in the shares, stock, options or debentures of any company whether or not 
a public company and whether such company’s liability is limited or not and in 

rights of any kind attaching to any such shares, stock, options or debentures, 

whether in the case of shares or stock the same shall carry any rights to dividends 

or not or to share in any distribution of capital on a winding up or reduction of 

capital and whether the same shall carry any rights to vote or not, and to lend money 

on deposit with or without security to or in any such company whether or not in 

any case the Trustee shall be personally interested in any such corporation; 

(c) 334Bto invest in real property of any description and to subdivide and build on any land 

and to maintain improve extend and demolish any improvements in whole or part;  

(d) 335Bto invest in personal property of any description; 

(e) 336Bto make deposits with any bank for any period whatsoever; 

(f) 337Bto acquire any interest in any trust of any kind including a cash management trust, 

an equity trust, a public securities trust, a property trust;  

(g) 338Bto invest in ships, aircraft and chattels of any description and any shares or interest 

therein;  

(h) 339Bto draw, make, accept, endorse, discount, execute and issue promissory notes, bills 

of exchange, bills of lading and other negotiable or transferable instruments; 

(i) 340Bto enter into bill facility or promissory note deeds; 

(j) 341Bto acquire book debts, options, futures contracts, futures options, swap deeds, 

forward rate agreements, foreign currency, other contracts of a derivative nature 

and other choses in action wheresoever situated or enforceable and any shares or 

interests therein;  

(k) 342Bto enter into securities lending arrangements; 

(l) 343Bto invest in any reversionary or deferred property or rights of any description 

wheresoever situate or enforceable and whether by way of original creation or 

assignment or otherwise; 

(m) 344Bto invest part of the Fund in assets for the purposes of capital gain only; 
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(n) 345Bto determine that income or capital derived from a particular source or that has 

particular attributes selected by the Trustee, including attributes attaching to that 

income or capital under the Income Tax Assessment Act 1936 or the Income Tax 

Assessment Act 1997, is to form one or more classes of income or capital for any 

purpose under this deed and to determine that one or more Members or none of the 

Members are specifically entitled to all or part of a class of income or capital. 

248B9.1A Limitation on Trustee Powers 

(a) 346BThe Trustee cannot invest more than 5% of the total assets of the Fund in an entity 

controlled by a Participating Employer or an Associate of a Participating Employer. 

(b) 347BThe Trustee cannot use the assets of the Fund to provide or facilitate any form of 

financial assistance, including a loan, to a Participating Employer, a Member or an 

Associate of a Participating Employer or an Associate of a Member. 

(c) 348BOnly the reasonable administrative expenses of the Fund may be paid out of 

contributions to the Fund and fund income. 

9.2 249BTrustee Powers in Relation to Fund 

95BSubject to the limitations imposed by clauses 8.1A and 9.1A of this Deed the Trustee shall have 

the following powers to be exercised or not by it in relation to the Fund and such powers may 

be exercised together or separately and from time to time and at any time or times and may be 

exercised alone or jointly with any other person or persons:– 

(a) 349Bpower to sell, transpose, exchange, or vary any or all assets from time to time 

included in the Fund for others which the Trustees are by this deed or by law 

authorised to acquire; 

(b) 350Bto sell, transfer, mortgage, charge, exchange, lease, hire or license the use of the 

whole or any part of the Fund upon such terms and conditions as to payment or 

repayment as it shall think fit; 

(c) 351Bto pay, agree or settle all or any accounts arising out of or in relation to the 

acquisition, purchase, sale or disposal of any investments made under the powers 

and trusts declared in this deed and for any such purpose to execute and deliver 

effectual receipts, releases and discharges; 

(d) 352Bfor the purposes of investment, to establish, promote, acquire, invest in, or cause 

the incorporation or join in or consent to the establishment or reorganisation of 

companies, partnerships, joint ventures or unit trusts, as it shall think fit and to act 

from time to time as director, manager, officer or agent of any such body; 

(e) 353Bto grant or cause to be granted options over the whole or any part of the Fund or 

over the capital of any company or the units of any unit trust in which part of the 

Fund may stand invested or over patent, property or other rights to which it may be 

entitled, whether directly or indirectly, as Trustee; 

(f) 354Bto borrow from a bank or other financial institution on such terms and conditions 

as it shall in its absolute discretion think fit for the purposes of temporary finance 

in order to overcome cash flow problems in the payment of benefits or to settle an 

acquisition of an asset; 
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(g) 355Bto employ managers, servants, agents and contractors irrespective of whether such 

person has any beneficial interest, whether direct or indirect, in the Fund or any 

parts thereof and to pay out of the Fund any person or persons to do any act or acts 

(including the receipt of money) in connection with or arising out of the exercise 

of the powers under this deed and including, without restricting the generality 

hereof, acts which the Trustee could perform personally; 

(h) 356Bto establish or maintain, as it may think fit from time to time, reserve funds or 

sinking funds to provide for the amortisation of the cost of or depreciation in the 

value of any property forming part of the Fund or of any liability to which it is 

subject; 

(i) 357Bto prosecute and as it may think fit to defend, answer, discontinue, compromise or 

settle any claims, actions, suits, or proceedings whatsoever and to refer and submit 

to arbitration any dispute or matter concerning any part of the Fund or relating to 

the trusts of this deed; 

(j) 358Bto make, do, sign, seal, deliver and execute all acts, deeds, matters and things 

whatsoever necessary or incidental to the exercise or performance of the powers or 

trusts of this deed; 

(k) 359Bto delegate to any person, firm or corporation, including any firm or corporation 

in which the Trustee may be interested, any of its discretions, powers and 

authorities including the receipt or payment of money for such period and subject 

to such conditions or restrictions as the Trustee shall in its absolute discretion deem 

fit and to pay to any such person out of the Fund all proper fees, charges, 

commissions and disbursements; 

(l) 360Bto take and act upon the opinion or advice of any accountant, auditor, banker, 

lawyer, valuer or other expert or professional person or body (whether or not a 

shareholder or director of the Trustee) and in relation to any such opinion or advice 

the Trustee shall not be responsible for any loss, depreciation or damage of any 

nature to the Fund resulting from any decision of the Trustee to act or not to act as 

the Trustee may in his absolute discretion think fit in accordance with any such 

opinion or advice;  

(m) 361Bin addition to the powers contained in Sections 55 and 64 of the Trustees Act, 

1925, the Trustee may by deed appoint any person to act as its Attorney in any 

place outside New South Wales to do any acts in connection with or arising out of 

the exercise of the powers under this deed and for the purpose of executing or 

exercising any discretion, trust or power vested in the Trustee in relation to any 

part of the Fund whether such part of the Fund is situated in New South Wales or 

at any place outside New South Wales in the same manner as the Trustee could do 

personally.  Such Attorney may be so appointed with such ancillary powers and 

with and subject to such provisions and restrictions as the Trustee may think fit 

including a power to appoint substitutes.  The Trustee shall not by reason only of 

having made the appointment be responsible for any loss arising thereby; 

(n) 362Bto do all such other things as may be incidental to the exercise of the powers and 

authorities conferred on the Trustee by these presents; 

(o) 363Bto compromise, compound, abandon, release, forgive, submit to arbitration or 

otherwise settle any debt, claim or thing whatsoever relating to the Fund or owing 

to the Trustee on any account whatsoever; 
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(p) 364Bto take on lease or hire and make improvements to any real or personal property 

on such terms and conditions as the Trustee shall in its absolute discretion 

determine; 

(q) 365Bto pay out of the Fund or the income thereof all costs, charges and expenses 

incidental to the management of the Fund or to the exercise of any power, authority 

or discretion herein contained or in carrying out or performing the trusts hereof 

which the Trustee may at any time incur including all income or other taxes payable 

in respect of the Fund; 

(r) 366Bto increase or reduce the Minimum Earnings or the Small Amount; 

(s) 367Bto apply for any approval under the Corporations Act relating to “managed 

investment schemes” under that Law, any licensing required under that law and to 

pay all cost and expenses of the Trustee  or the Fund out of the income of the Fund 

and if that is not sufficient out of the capital of the Fund;  

(sa) to give guarantees and provide security over assets of the Fund to meet or to secure 

such guarantees, where that guarantee assists the Trustee meet its obligations  that 

are necessary or appropriate to enable it to provide services as trustee of the Fund, 

including obligations that relate to the Trustee’s holding of an Australian Financial 

Services Licence that permits it to manage and administer the Fund and the terms 

of the trust deed for the Fund; 

(sb) in the absolute discretion of the Trustee to take out or arrange insurance cover for 

such sickness, accident or death benefits for one or more Members as the Trustee 

may determine from time to time and to pay premiums and related costs for such 

insurance cover from contributions made for that purpose or from the Reserves 

and, where appropriate, keep such contributions on separate trusts from the trusts 

of the Fund; 

(t) 368Bto appoint by writing or oral declaration or resolution as the Vesting Day such date 

being earlier than either of the dates in paragraph’s (a) or (b) of the definition 

“Vesting Day” as the Trustee thinks fit;  

(u) 369Bto determine in the Trustee’s absolute discretion the amount of the Funeral Benefit 

from time to time, the financial hardship or other criteria to apply in determining 

eligibility for the Funeral Benefit and to determine the source of funds for payment 

of such Funeral Benefit, subject to the requirements that apply to an Approved 

Worker Entitlement Fund. 

10. 194BFORFEITURE OF BENEFITS 

10.1 250BLost Members and Small Amounts 

96BThe amounts standing to a Member’s Account may be forfeited where: 

(a) 370Bthe amount standing to the account is a Small Amount and there have been no 

Employer contributions credited to that account for 12 months; 

(b) 371Btwo annual Member statements sent to the last known address of a Member have 

been returned; or 
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(c) 372Bthere have been no contributions or payments in respect of that Member for two 

years and the Trustee has attempted to contact the Member without success.  

97BIn determining activity in respect of a Member, activity in a previous fund providing for 

redundancy or termination benefits shall be taken into account. 

10.2 251BSuspended Accounts 

10.2.1 289BThe Trustee shall establish an account known as the Suspended Account. 

10.2.2 290BThe amount standing to a Member Account may be transferred to the Suspended 

Account and that Member Account shall cease to exist where:– 

(a) 373Bthere have been no employer contributions credited to that Member Account four 

years prior to date of transfer; or  

(b) 374Bstatements for two Accounting Periods sent to the last known address of the 

Member have been returned; or 

(c) 375Bany other criteria determined by the Trustee are satisfied. 

10.2.3 291BIn determining the four year period in clause 10.4.2(a) the Trustee may accept 

transfers from the Suspended Accounts of other trust funds which provide 

redundancy or termination benefits or take into account activity on an account kept 

in respect of that Member by the trustee of another fund approved by the Trustee 

which provides redundancy or termination benefits.   

292B10.2A      The amounts standing to the Member Account of a Provisional Member may be 

forfeited where: 

(a) 376BMandatory Details have not been received within six months of receipt of first 

contribution; and  

(b) 377Bno contribution has been received by the Trustee in the preceding three months for 

that Provisional Member. 

10.3 252BAllocation of Forfeited or Suspended Benefits 

98BEvery benefit forfeited or suspended or to which a Member has lost his entitlement under any 

of the provisions of this deed and not otherwise dealt with shall be transferred to the Reserve 

Account in such proportions as the Trustee shall determine and on the expiry of 5 years from 

the date the last contribution from an Employer was received for the Member, any amount that 

was suspended, will be forfeited. 

10.4 253BForfeiture of Income Distribution 

99BA distribution of income may be forfeited where: 

(a) 378Bthe Member is no longer a Member of the Fund at the end of the Accounting 

Period; or 

(b) 379Bthe cheque in payment of the income distribution has not been presented within 

three months of sending the cheque to the Member; or 



 

PHC\PHC\112062097\1 20

(c) 380Bthe Trustee has no address for the Member at time of sending income distributions 

to Members; or 

(d) 381Bany other circumstance where the Trustee is satisfied the Member has not received 

payment or having received payment, the Member has not applied the payment to 

his or her benefit; 

100Band where forfeiture occurs before the Trustee has lodged its tax return for the year of income 

to which the distribution relates the income amount will be deemed to have been income to 

which no Member is presently entitled.   

10.5 254BLost Member Found 

101BWhere a Member Account is forfeited or suspended and before the period of 5 years from the 

date the last contribution from an Employer was received for the Member, the Trustee receives 
a claim and is satisfied it has sufficient information to locate the former Member to whom the 

Member Account belonged, the Trustee may:  

102B(a) reinstate the Member Account with the balance that had been forfeited or 

suspended and adjust the Member Account for earnings that would otherwise have 

been paid to the Member, less any tax paid by the Trustee on those earnings; or 

103B(b) if the person is eligible to be paid an amount standing to the Member Account 

under the provisions of this Deed if the Member Account is reinstated, the Trustee 

may instead of reinstating the Member Account for that amount, compensate the 

person for that amount; 

The board of the Trustee, in its absolute discretion, may consider accepting a claim made under 

this clause, where the claim is made after the expiry of 5 years from the date the last contribution 

from an Employer was received for the Member. 

11. 195BTRANSFER FROM ANOTHER FUND 

11.1 255BTransfer of Accounts 

104BThe Trustee may accept into the Fund in respect of a Member an amount transferred from 

another similar fund in which the Member or an employer of that Member has participated.  A 

Member’s Account shall be opened for each Member whose account is transferred and the 

benefits credited to that account.  The benefit payable under the Fund shall be adjusted in such 

a manner as is agreed upon by the Trustee and the Member to take into account the value of the 

amount transferred.  

11.2 256BTransfer of Other Accounts 

105BThe Trustee may accept into the Fund any amounts from another fund which provides 

redundancy or termination benefits and which is forfeited or suspended from beneficiary 

accounts of that fund. The Trustee must transfer these amounts to the Reserve Account and may 

use these amounts in any manner and give such indemnities against claims by the transferring 

trustee and its directors as it thinks fit.  
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12. 196BTRANSFER OF BENEFIT TO NEW FUND 

12.1 257BTransfer on Cessation of Participating Employership 

106BThe amount standing to a Member Account may on the written request of such Member be 

paid or transferred to the trustee of another Approved Worker Entitlement Fund which makes 

provision for redundancy or termination benefits.  

12.2 258BReceipt of Trustee 

107BThe receipt of the trustee of the Approved Worker Entitlement Fund to which the transfer is 

made shall be a complete discharge to the Trustee in respect of any money or asset so paid or 

transferred. 

13. 197BEMPLOYER & EMPLOYEE RIGHTS NOT RESTRICTED 

108BNothing herein contained shall restrict the right of an Employer to dismiss an Employee or be 

used to increase damages in any action brought against the Employer in respect of such 

dismissal or affect the rights of an Employee or his legal personal representative or other 

persons to claim damages or compensation at common law or under any worker’s compensation 

legislation or any other statute in force governing compensation to a Member injured or dying 

from an accident arising out of or in the course of his employment with the Employer. 

14. 198BLIABILITY AND INTEREST IN FUND 

14.1 259BInterest 

14.1.1 293BA Member’s interest in the Fund is personal to the Member and the Member has no 

entitlement to any payment to the fund until he or she satisfies the provisions as to 

payment and makes written application for payment. 

14.1.2 294BExcept as provided in this deed a Participating Employer or Member shall have no 

right to or interest in any money or other assets of the Fund. 

14.2 260BLiability of Participating Employers and Members 

14.2.1 295BThe Trustee shall not have any power or authority to enter into any contract that 

shall bind, affect or render liable Participating Employers or Members  personally 

or call upon them for any payment whatsoever that is in addition to the obligations 

contained in this deed or the Deed of Adherence. 

14.2.2 296BNotwithstanding any other provision of this deed or provisions deemed to be 

included herein, no Participating Employer or Member shall by reason hereof or by 
reason of any relationship hereby created with the Trustee, be under any obligation 

personally to indemnify the Trustee or any creditor of the Trustee in the event of 

there being any deficiency of the assets of the Trust as compared with the liabilities 

of the Trustee. 



 

PHC\PHC\112062097\1 22

15. 199BFUND INFORMATION 

15.1 261BInformation on Joining Fund 

109BThe Trustee shall give to an Employer who is a prospective Participating Employer a written 

statement containing details of the kinds of benefits provided by the Fund the conditions 

relating to those benefits and the method of determining entitlements. 

15.2 262BMember Information 

110BThe Trustee shall give to a Member: 

(a) 382Bon request and payment of  a reasonable fee determined by the Trustee, a copy of 

this deed and any alteration to the deed; 

(b) 383Bat the end of each Accounting Period, a statement showing the balance standing to 

the Member Account for that Member at the end of the Accounting Period, earnings 

on that account for the Accounting Period and any payments made from that 

account during the Accounting Period; 

(c) 384Bon payment of an amount standing to a Member Account a written statement 

setting out details of the payment made.  

15.3 263BParticipating Employer Information 

111BThe Trustee shall give to a Participating Employer: 

(a) 385Bon request and payment of  a reasonable fee determined by the Trustee, a copy of 

this deed and any alteration to the deed; 

(b) 386Bat the end of each month in which a Participating Employer makes contribution to 

the Fund, a statement showing the amount of contributions made during the month. 

15.4 264BTrust Deed 

112BA copy of the Trust Deed shall be kept by the Trustee at its head office and shall be open to 

inspection by the Participating Employers and Members at all reasonable times. 

16. 200BALTERATIONS TO TRUST DEED 

16.1 265BMethod of Alteration 

113BThe Trustee may by deed or in writing or by oral resolution rescind, alter, or add to any of the 

provisions of this deed for the time being PROVIDED THAT no rescission, alteration or 

addition  shall reduce any benefit that has accrued to any Participating Employer or Member or 

alter the basis of determining any Participating Employer or Member  entitlement in a 

prejudicial manner for the period of Participating Employership prior to the alteration of this 

deed unless: 

(a) 387Bthe reduction is required because of any tax payable by the Fund, a Participating 

Employer or Member ; or 
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(b) 388Bthe reduction is required because of an obligation or election by the Trustee of the 

Fund to meet the obligations in the Corporations Act in respect of “managed 

investment schemes”; or 

(c) 389Bthe Participating Employer or Member approves in writing of the reduction. 

423B16.1A No amendment to this deed shall bind a Participating Employer who has agreed to pay the 

Minimum Contribution  to pay more than the amount last consented to by the Participating 

Employer unless the Participating Employer consents to pay the additional amount. 

16.2 266BChange of Applicable Law 

16.2.1 297BThe Trustee at any time and from time to time may declare by deed or in writing or 

by oral declaration that this deed and the trust created under it from the date of the 

declaration take effect in accordance with the law of another country, state or 

territory in any part of the world not being a place under the law of which: 

(a) 390Bany of the trusts powers and other provisions expressed in or implied by this deed 

would not be enforceable or capable of being exercised or take effect; or 

(b) 391Bthe provision of this deed would be revocable. 

16.2.2 298BAs from the date of the declaration this deed and its trusts powers and provisions 

are construed administered and take effect according to the laws of the other country 

state or territory named in the declaration and the court of the country state or 

territory is the forum for the administration of the trusts under this deed subject to 

the power conferred by this clause until any further declaration is made under the 

provisions of this clause and the Trustee is at liberty to make consequential 

alterations or additions in or to the trusts powers or provisions expressed in or 

implied by this deed as the Trustee may consider necessary or desirable to ensure 

the trusts powers or provisions are as valid and effective as they are as at the date of 

this deed under the laws of the Australian Capital Territory. 

17. 201BCHANGE IN EMPLOYER 

17.1 267BNew Employer 

114BIf: 

(a) 392Ba Participating Employer is dissolved or being a company is wound up or any 

similar event occurs and a company person or firm shall agree to undertake the 

obligation of such Participating Employer in respect of the Fund; or 

(b) 393Banother company person or firm acquires all or part of the undertaking and assets 

of a Participating Employer and agrees to undertake the obligations of such 

Participating Employer or otherwise becomes bound to perform the obligations of 

the Participating Employer in respect of the Fund, 

115Bthen that Participating Employer shall upon the happening of either such event be released from 

all obligations in respect of the Fund and the Trust Deed shall thereafter have effect as if such 

other company, person or firm had been a party to the Trust Deed instead of the then 

Participating Employer. 
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17.2 268BWithdrawal of Employer 

116BIf a Participating Employer gives three months’ notice in writing of its intention to cease its 

participation in the Fund, or if in the opinion of the Trustee by reason of liquidation or for any 

other reason a Participating Employer has ceased to be such, then participation in the Fund, so 

far as regards that Participating Employer and the Members (hereinafter called “Outgoing 

Members”) then in the employ of that Participating Employer (hereinafter called “the Outgoing 

Participating Employer”) and who have not transferred to the service of another Participating 

Employer or otherwise remain a Member, shall be determined in the following manner:  

(a) 394Ball arrears, if any, of contributions payable by the Outgoing Employer shall be paid 

up to the date on which withdrawal is to take place (“Withdrawal Date”);  

(b) 395Bany other moneys and assets comprising the benefit of each Outgoing Member 

shall be held and applied at the discretion of the Trustee in one or more of the 

following ways or partly in one way and partly in another that is to say:  

(i) 408Bto hold all amounts on these trusts for the Members until they are 

entitled by the terms of this Deed to payment ; or 

(ii) 409Btransfer the amounts in accordance with clause 12.1; 

(iii) 410Btransfer the amounts to the trustee of another Approved Worker 

Entitlement Fund which makes provision for redundancy or 

termination benefits selected by the Trustee. 

130BThe receipt of the trustee of the fund to which an amount is transferred shall be a 

complete discharge to the Trustee in respect of all liabilities to the Outgoing 

Member and persons claiming in or in respect of his or her interest under the Fund; 

(c) 396Bthe Outgoing Employer must notify its Members of its ceasing to be a Participating 

Employer before the Withdrawal Date. 

18. 202BDISSOLUTION OF THE FUND 

18.1 269BDate of Dissolution 

117BIf there shall cease to be any Participating Employers, the Fund shall be dissolved as from the 

date on which the last person ceases to be a Participating Employer of the Fund. 

18.2 270BBenefits on Dissolution 

118BOn the dissolution of the Fund, subject to clause 18.3, the Trustee shall deal with all amounts 

in accordance with clause 17.2(b). 

18.3 271BExpenses of Dissolution 

119BOn the dissolution of the Fund the Trustee shall be reimbursed out of the assets of the Fund, its 

expenses of administering and dissolving the Fund. 
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18.4 272BSurplus 

120BIf after providing benefits for Participating Employers or Members under the provisions of this 

deed a surplus remains, such surplus shall be paid to Members or former Members by way of 

further benefits in such share  or shares as the Trustee determines.   

18.5 273BFinal Accounts 

121BThe Trustee shall cause final accounts of the Fund to be taken and shall have those accounts 

audited by an Approved Auditor. 

19. 203BPAYMENT OF BENEFITS 

19.1 274BIncome 

122BUntil the Vesting Day the Trustee holds on trust the income of the Fund for each Accounting 

Period: 

(a) 397Bto pay to the Member who must still be a member at the end of the Accounting 

Period (or, if deceased, to the person to whom payment is made in accordance with 

clause 19.6), as soon as practicable after the end of the Accounting Period, the daily 

interest rate determined in accordance with clause 5, where the amount is in excess 

of the Minimum Earnings; 

(b) 398Bin the absolute discretion of the Trustee, to pay a Funeral Benefit to the estate or 

Dependants of a Member, where the Trustee is satisfied, in its absolute discretion, 

that there is financial hardship.  No benefit shall be payable, if in the opinion of the 

Trustee, it would affect the taxation treatment of the Fund or its Participating 

Employers;  

(c) 399Bto accumulate and apply to the Reserve Account any part of the income for the 

Accounting Period not applied or paid in accordance with clause 5.5 or the other 

provisions of this clause. 

19.2 275BBenefits payable to Members  

123BUpon the occurrence of: 

(a) 400Ba Termination Event that is a GRA Termination Event, a GRA Member will be 

entitled to payment of the balance of the GRA Member Account of the Member;  

(b) 401Ba Termination Event that is an ETP Termination Event, an ETP Member will be 

entitled to payment of the balance of the ETP Member Account of the Member; 

and 

(c) 402Ba Member satisfying the requirements of Off the Tools, the Member will be entitled 

to payment of the balance of the Member Account of the Member.  

19.3 276BEvidence of Entitlement 

(a) 403BThe Trustee shall have no obligation to make payment under clause 19 until it 

receives satisfactory evidence of the Member's entitlement. The Trustee may also 

require the payee to execute such documents and do such other things as is 
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appropriate for the Trustee to obtain a good release and satisfactory evidence of 

genuine financial hardship. 

(b) 404BFor the purposes of this clause, satisfactory evidence of genuine financial hardship 

may include a statement from the Member’s employer that it has no current work 

for the Member now and for the next two weeks and the Member is not on paid 

leave. 

19.4 277BPayment by Mistake 

124BIf a Participating Employer notifies the Trustee before the Trustee has paid a benefit to the 

Member that the Participating Employer has paid a benefit direct to the Member and the 

Member is also entitled to be paid out of the Fund an amount that in the opinion of the Trustee 

represents that same benefit, then the Trustee may, in its absolute discretion, instead of paying 

the benefit to the Member, reimburse the Participating Employer an amount not exceeding the 

lesser of the amount standing to the Member Account  or the benefit paid by the Participating 

Employer  to the Member. 

19.5 278BDeath of Member 

19.5.1 299BWhere the Member has died the Trustee must pay all amounts standing to the Member Account 

of that Member to or for the benefit of such of the Dependants and Legal Personal 

Representatives of the deceased Member as the Trustee in its absolute discretion considers 

appropriate. 

19.5.2 300BIf, after reasonable enquiry, the Trustee determines that the deceased Member left no 

Dependants and is unable to locate any Legal Personal Representative of the deceased Member, 

the Trustee may decide to forfeit the amount standing to the Member's Account and apply it in 

accordance with clause 10.4. 

19.6 279BTiming of Payments 

19.6.1 301BWhere the claims on the Fund for payment of amounts in accordance with clauses 19.2 and 

19.3 are such that the Fund may not be able to pay all amounts standing to Member Accounts 

without first applying a negative interest rate, then the Trustee may delay payment for such 

period as it considers necessary to ensure the entitlements of Members  seeking payment and 

entitlements of Members not seeking payment are treated fairly and equitably.  

19.7 280B[Not used] 

19.8 281BEntitlement to tax credits/offsets 

125BWhere the Income Tax Assessment Act 1936 or the Income Tax Assessment Act 1997 confers 

on a Member an entitlement to claim or to benefit from a tax credit or tax offset: 

(a) 405Bunless the Trustee determines otherwise, the Member has no right under the terms 

of this deed to claim or to benefit from such tax credit or tax offset and the Trustee 

has no obligation confer on the Member any right to or entitlement to claim or to 

benefit from such tax credit or tax offset; 

(b) 406Bthe Member has no right under the terms of this deed to request or to receive any 

statements from the Trustee in respect of any tax credit or tax offset and the Trustee 

has no obligation under the terms of this deed provide any statement in relation to 

any tax credit or tax offset; and 
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(c) 407Bthe Trustee has no liability to the Member or those claiming through the Member 

for any failure to provide any statement in relation to such tax credit or tax offset.  
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424BEXECUTED AS A DEED 

 

440BThe common seal of ACIRT Pty Limited 

is affixed in accordance with its articles of 

association: 

 

  

441B. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

442BSignature of authorised person 

443B. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

444BSignature of authorised person 

445B. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

446BOffice held 

447B. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

448BOffice held 

449B. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

450BName of authorised person (print) 

451B. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

452BName of authorised person (print) 
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SCHEDULE 1  

425B(agreed amounts) 

426BDEED OF ADHERENCE 

 


	A 438BVarious awards and industrial agreements provide for the payment of redundancy and productivity amounts by employers to employees in the construction industry and allied industries.
	B 439BThe Trustee has decided to establish a trust fund so that contributions may be made by employers to that fund to be held until the employees are made redundant or otherwise become entitled to payment.
	1. 185BDefinitions and interpretation
	1.1 204BDefinitions
	(a) 133Bthe period commencing on the date of this deed and ending on 30 June next is an Accounting Period;
	(b) 134Bwhere the Trustee determines to change the date the accounting period ends on, the period from the date immediately after the end of the previous Accounting Period until the date the new Accounting Period ends is an Accounting Period;
	(c) 135Beach 12 month period ending on the date the new Accounting Period ends;
	(d) 136Bthe period commencing the day after the last Accounting Period determined in accordance with these provisions ends immediately before the Vesting Day and ending on the Vesting Day is an Accounting period;
	137B“Act” means the Income Tax Assessment Act 1997;
	138B“Adopted Child” of a Member means someone the Member has adopted:
	(a) 139Bunder a State law or Territory law about adoption of children; or
	(b) 140Bunder a Foreign law about adoption of children, if the adoption would be recognised as valid under a State law or Territory law;
	(a) 141Bregistered as an apprentice or trainee with an apprenticeship directorate or equivalent body approved by the Trustee; and
	(b) 142Bin the course of the last 2 years of the relevant apprenticeship or trainee term;
	(a) 143Bthe Member's Adopted Child, stepchild or exnuptial child;
	(b) 144Ba child of the Member's Spouse;
	(c) 145Bsomeone who is a child of the Member within the meaning of the Family Law Act 1975;
	(a) 146Bthe Member's Spouse or former Spouse; or
	(b) 147Bthe Member's Child, aged less than 18; or
	(c) 148Bany other person with whom the Member had an Interdependency Relationship; or
	(d) 149Bany other person who was a dependant of the Member just before the Member died;

	183B“Funeral Benefit” means the amount the Trustee determines from time to time to in accordance with Clause 9.2(u);
	(a) 150Bthey have a close personal relationship; and
	(b) 151Bthey live together; and
	(c) 152Bone or each of them provides the other with financial support; and
	(d) 153Bone or each of them  provides the other with domestic support and personal care.
	(a) 156Ban executor or administrator of an estate of a Member who has died; or
	(b) 157Ba trustee of an estate of a Member who is under a legal disability; or
	(c) 158Ba person who holds a general power of attorney that was granted by another person;
	159B“Member” means a person in respect of whom a Participating Employer is obliged or may under an Enterprise Agreement or Industrial Agreement contribute to the Fund who has been admitted to membership of the Fund and whose membership of the Fund has...
	160B“Mandatory Details” means the surname and either the given name or initials, address and date of birth of a Member;
	(a) 161Bexcept where paragraph (b) or (c) apply, the contribution rate determined as follows:
	(i) 174BMinimum General Rate –
	(ii) 175BMinimum Apprentice Rate –
	(b) 162Bin the case of a Week where a Member does not provide Service for Monday to Friday (inclusive) or is employed part–time the contribution rate shall be calculated in accordance with the following formula:
	(c) 163Bwhere an Industrial Agreement or Enterprise Agreement applies, the contribution rate specified in the agreement;

	184B“Provisional Member” means a Member for whom the Trustee does not have the Mandatory Details;
	(a) 164BThe Member is employed by the Participating Employer;
	(b) 165BWhere the Member is absent from work for any of the following reasons:
	(i) 176BAnnual leave, personal leave, or parental leave.
	(ii) 177BIllness or accident up to a maximum of four weeks after the expiration of paid sick leave.
	(iii) 178BJury service.
	(iv) 179BInjury received during the course of employment, up to a maximum of 26 weeks for which the Member received workers compensation, whether compensation payments are made in one continuous period or not.
	(v) 180BLong Service Leave.
	(vi) 181BWhere called up for Military Service for up to three months.
	(vii) 182BAny authorised leave without pay, unless there is an agreement between the Member and Participating Employer that provides that the Member will not be entitled to payment;
	(a) 166Banother individual (whether of the same sex or a different sex) with whom the Member is in a relationship that is registered under a State law or Territory law prescribed for the purposes of section 2E of the Acts Interpretation Act 1901 as a ...
	(b) 167Banother individual who, although not legally married to the Member, lives with the Member on a genuine domestic basis in a relationship as a couple;
	(a) 168Bthe Member stops being gainfully employed; and
	(b) 169Bthe Member stopped being gainfully employed because he or she suffered from ill - health (whether physical or mental); and
	(c) 170B2 legally qualified medical practitioners have certified that, because of the ill - health, it is unlikely that the Member can ever be gainfully employed in capacity for which he or she is reasonably qualified because of education, experience ...
	(a) 171B80 years from the date of this deed;
	(b) 172Bthe date 21 years after the death of the last survivor of the lineal descendants of his late Majesty King George VI living at the date of this deed; and
	(c) 173Bthe date (if any) being earlier than the dates specified in paragraphs (a) and (b) of this definition which the Trustee in its discretion by instrument in writing or by oral declaration or resolution appoints as the Vesting Day;
	1.2 205BInterpretation
	1.2.1 282BA reference to:
	(a) 302Ba business day means a day during which banks are open for general banking business in the state or territory the laws of which apply in the construction of this deed;  and
	(b) 303Bthis deed includes the recitals of and any schedules, annexures and exhibits to this deed and where amended means this deed as so amended.

	1.2.2 283BUnless the context otherwise requires a word which denotes:
	(a) 304Bthe singular includes the plural and vice versa;
	(b) 305Bany gender includes the other genders; and
	(c) 306Ba person includes an individual, association and a body corporate.

	1.2.3 284BUnless the context otherwise requires a reference to:
	(a) 307Bany legislation includes any regulation or instrument made under it and where amended re–enacted or replaced means that amended re–enacted or replacement legislation;
	(b) 308Bany other deed or instrument where amended or replaced means that deed or instrument as amended or replaced;
	(c) 309Ba clause, schedule, annexure or exhibit is a reference to a clause of, annexure to, schedule to or exhibit to this deed;
	(d) 310Ba group of persons includes any one or more of them; and
	(e) 311Bany thing or amount is a reference to the whole and each part of it.


	1.3 206BSuccessors and assigns
	1.4 207BHeadings and table of contents
	1.5 208BNotices
	1.5.1 285BNotices may be given by the Trustee to Participating Employers and Members either personally or by sending the same by letter posted to the address last known to the Trustee or by sending it to the facsimile number or email address or other ...
	1.5.2 286BIn the case of service by post the notice shall be deemed to have been received on the date when the notice would be received in the ordinary course of posting.
	1.5.3 287BIn the case of a notice sent by facsimile the notice shall be deemed to have been received at the time the transmission is completed.
	1.5.4     In the case of a notice sent by email, the notice shall be deemed to have been received by that person at their email address on the earlier of the sender receiving an automated message confirming delivery or, provided no automated message i...

	1.6 209BProper Law

	2. 186BConstitution of Fund
	2.1 210BEstablishment of Fund
	2.2 211BDuration of Trust
	2.3 212BAssets Vested in Trustee
	(a) 312BAll assets of the Fund shall be vested in the Trustee who shall stand possessed of the same upon trust to apply the same in the manner and for the objects and purposes of the Fund as set forth in this deed.
	(b) 313BThe Trustee shall manage and administer the Fund in accordance with the provisions of this deed and shall in relation thereto have all such powers and discretions and be entitled to such indemnities as by this deed or by law are conferred upon...


	3. 187BParticipation
	3.1 213BApplication – Participating Employers
	(a) 314BAn Employer wishing to become a Participating Employer shall apply to the Trustee for admission to the Fund and shall complete a Deed of Adherence to participate in the Fund in or to the effect of the form set out in Schedule 1 or such other f...
	(b) 315BOn being accepted as a Participating Employer in accordance with clause 3.2, the Participating Employer is bound by the terms of this deed.

	3.2 214BAdmission – Participating Employers
	3.3 215BCommencement
	3.4 216BMember Identification

	4. 188BContributions
	4.1 217BContributions
	(a) 316Bthe Minimum Contribution; or
	(b) 317Bto fund the Employee's redundancy or termination benefit as provided in an Industrial Instrument; or
	(c) 318Bsuch higher contribution specified in the Deed of Adherence; or
	(d) 319Bsuch contribution specified in the Deed of Adherence until the total amount as specified in the Deed of Adherence has been contributed.

	4.2 218BProductivity and Other Payments
	4.3 219BParticulars
	4.4 220BInterest
	4.5 221BRecovery of Expenses

	5. 189BAdministration of Fund
	5.1 222BMember Accounts
	(a) 320Bcontributions by Employers of that Member to the Fund;
	(b) 321Bsums credited or debited to such account pursuant to the provisions hereof;

	322B223B5.1A  Type of Members
	224B5.1B  Member may elect to be an ETP Member
	225B5.1C  Payment of Account balance and cessation of Membership
	5.2 226BReserve Account
	(a) 323Bany amounts of income determined by the Trustee in accordance with clause 5.4;
	(b) 324Bany forfeited or suspended benefits.
	(c) 325Bcosts and expenses of the Fund;
	(d) 326Bany other amounts determined by the Trustee that are permitted to be paid by the Trustee of an Approved Worker Entitlement Fund.

	5.3 227BOther Accounts and Registers
	5.4 228BIncome of Fund
	(a) 411BThe Trustee shall determine the income of the Fund for each Accounting Period. The income of the Fund for each Accounting Period shall be determined having regard to whether there is any difference between the income and the taxable income of ...
	(b) 412BThe Trustee shall determine total costs and expenses of the Fund (Total Fund Expenses). In determining Total Fund Expenses, the Trustee shall make such provision as it, in its absolute discretion deems prudent, including for taxation of the Fu...
	(c) 413BAfter determining the income of the Fund and Total Fund Expenses for each Accounting Period, the Trustee may determine that it is appropriate to debit Member Accounts having regard to all or any of Total Fund Expenses, any amount of income of ...
	(d) 414BIf an amount has been debited to Member Accounts, the Trustee shall not declare a daily interest rate for the Fund for an Accounting Period until the amounts debited to Member Accounts that have not been closed are made good.

	5.5 229BInterest Rate
	(a) 415BSubject to clause 5.4(d), each time the income of the Fund is determined and the Trustee determines that an amount should be distributed, the Trustee may declare a daily interest rate for the Fund for the Accounting Period.
	(b) 416BThe Trustee may, in determining the daily interest rate and Member entitlements to the daily interest rate:
	(i)  419Bcalculate the total Member Account balances expressed in whatever manner is appropriate and express the income of the Fund as determined as an earnings rate on the total Member Account balances so expressed;
	(ii)  420Bdetermine the cost per Member Account to recover Total Fund Expenses, determine the proportion of this cost that is to be met from each Member Account and set this amount as the Minimum Earnings Amount; and
	(iii)  421Bif Total Fund Expenses are to be fully recovered from total Minimum Earnings Amounts then the daily interest rate equals the earnings rate; or if Total Fund Expenses are not to be fully recovered from the Minimum Earnings Amount then the da...

	(c) 417BIf there is no amount available for distribution, the Trustee shall not declare a daily interest rate for the Fund for the Accounting Period and thereafter before a positive daily interest rate is declared any loss or deficiency in income or c...
	(d) 418BIf a positive daily interest rate is declared, payment shall be made in accordance with clause 19.1.

	5.6 230BPart Year Membership
	5.7 231BAudit of Fund

	6. 190BQualification of Trustee
	6.1 232BEligibility to be Trustee

	7. 191BAppointment of Trustee
	7.1 233BVacation of Office
	(a) 327Bit retires office by deed; or
	(b) 328Bit is placed in liquidation or makes an assignment to or composition with its creditors; or
	(c) 329Bthe board of directors of the Trustee ceases to have equal Union and Employer representation for more than one hundred and eighty (180) days.

	7.2 234BAppointment of New Trustee

	8. 192BDiscretions and decisions of Trustee
	8.1 235BTrustee Meetings
	236B8.1A Management of the Fund
	8.2 237BTrustee Discretions
	8.3 238BTrustee Decisions
	8.4 239BNo Personal Liability
	8.5 240BIndemnity
	8.6 241BTrustee Interested
	8.7 242BCustodian
	8.8 243BFund Administrator
	8.9 244BFees Costs and Disbursements
	(a) 330BSubject to clauses 8.1A and 9.1A, the Trustee shall be entitled to charge professional fees and to recover costs and disbursements incurred in respect of the provision of its services as Trustee of the Fund as the Trustee determines.
	(b) 331BThe fees charged by the Trustee may be determined in advance for such period as the Trustee determines and if not determined in advance, shall be determined from time to time.

	8.10 245BNon Payment of Employer Contributions
	8.11 246BRefund of Employer Contributions

	9. 193BTrustee powers
	9.1 247BInvestment
	(a) 332Bto invest in any investment for the time being authorised by the laws of the Commonwealth of Australia or any state or territory thereof for the investment of trust funds;
	(b) 333Bto invest in the shares, stock, options or debentures of any company whether or not a public company and whether such company’s liability is limited or not and in rights of any kind attaching to any such shares, stock, options or debentures, w...
	(c) 334Bto invest in real property of any description and to subdivide and build on any land and to maintain improve extend and demolish any improvements in whole or part;
	(d) 335Bto invest in personal property of any description;
	(e) 336Bto make deposits with any bank for any period whatsoever;
	(f) 337Bto acquire any interest in any trust of any kind including a cash management trust, an equity trust, a public securities trust, a property trust;
	(g) 338Bto invest in ships, aircraft and chattels of any description and any shares or interest therein;
	(h) 339Bto draw, make, accept, endorse, discount, execute and issue promissory notes, bills of exchange, bills of lading and other negotiable or transferable instruments;
	(i) 340Bto enter into bill facility or promissory note deeds;
	(j) 341Bto acquire book debts, options, futures contracts, futures options, swap deeds, forward rate agreements, foreign currency, other contracts of a derivative nature and other choses in action wheresoever situated or enforceable and any shares or ...
	(k) 342Bto enter into securities lending arrangements;
	(l) 343Bto invest in any reversionary or deferred property or rights of any description wheresoever situate or enforceable and whether by way of original creation or assignment or otherwise;
	(m) 344Bto invest part of the Fund in assets for the purposes of capital gain only;
	(n) 345Bto determine that income or capital derived from a particular source or that has particular attributes selected by the Trustee, including attributes attaching to that income or capital under the Income Tax Assessment Act 1936 or the Income Tax...

	248B9.1A Limitation on Trustee Powers
	(a) 346BThe Trustee cannot invest more than 5% of the total assets of the Fund in an entity controlled by a Participating Employer or an Associate of a Participating Employer.
	(b) 347BThe Trustee cannot use the assets of the Fund to provide or facilitate any form of financial assistance, including a loan, to a Participating Employer, a Member or an Associate of a Participating Employer or an Associate of a Member.
	(c) 348BOnly the reasonable administrative expenses of the Fund may be paid out of contributions to the Fund and fund income.

	9.2 249BTrustee Powers in Relation to Fund
	(a) 349Bpower to sell, transpose, exchange, or vary any or all assets from time to time included in the Fund for others which the Trustees are by this deed or by law authorised to acquire;
	(b) 350Bto sell, transfer, mortgage, charge, exchange, lease, hire or license the use of the whole or any part of the Fund upon such terms and conditions as to payment or repayment as it shall think fit;
	(c) 351Bto pay, agree or settle all or any accounts arising out of or in relation to the acquisition, purchase, sale or disposal of any investments made under the powers and trusts declared in this deed and for any such purpose to execute and deliver ...
	(d) 352Bfor the purposes of investment, to establish, promote, acquire, invest in, or cause the incorporation or join in or consent to the establishment or reorganisation of companies, partnerships, joint ventures or unit trusts, as it shall think fit...
	(e) 353Bto grant or cause to be granted options over the whole or any part of the Fund or over the capital of any company or the units of any unit trust in which part of the Fund may stand invested or over patent, property or other rights to which it ...
	(f) 354Bto borrow from a bank or other financial institution on such terms and conditions as it shall in its absolute discretion think fit for the purposes of temporary finance in order to overcome cash flow problems in the payment of benefits or to s...
	(g) 355Bto employ managers, servants, agents and contractors irrespective of whether such person has any beneficial interest, whether direct or indirect, in the Fund or any parts thereof and to pay out of the Fund any person or persons to do any act o...
	(h) 356Bto establish or maintain, as it may think fit from time to time, reserve funds or sinking funds to provide for the amortisation of the cost of or depreciation in the value of any property forming part of the Fund or of any liability to which i...
	(i) 357Bto prosecute and as it may think fit to defend, answer, discontinue, compromise or settle any claims, actions, suits, or proceedings whatsoever and to refer and submit to arbitration any dispute or matter concerning any part of the Fund or rel...
	(j) 358Bto make, do, sign, seal, deliver and execute all acts, deeds, matters and things whatsoever necessary or incidental to the exercise or performance of the powers or trusts of this deed;
	(k) 359Bto delegate to any person, firm or corporation, including any firm or corporation in which the Trustee may be interested, any of its discretions, powers and authorities including the receipt or payment of money for such period and subject to s...
	(l) 360Bto take and act upon the opinion or advice of any accountant, auditor, banker, lawyer, valuer or other expert or professional person or body (whether or not a shareholder or director of the Trustee) and in relation to any such opinion or advic...
	(m) 361Bin addition to the powers contained in Sections 55 and 64 of the Trustees Act, 1925, the Trustee may by deed appoint any person to act as its Attorney in any place outside New South Wales to do any acts in connection with or arising out of the...
	(n) 362Bto do all such other things as may be incidental to the exercise of the powers and authorities conferred on the Trustee by these presents;
	(o) 363Bto compromise, compound, abandon, release, forgive, submit to arbitration or otherwise settle any debt, claim or thing whatsoever relating to the Fund or owing to the Trustee on any account whatsoever;
	(p) 364Bto take on lease or hire and make improvements to any real or personal property on such terms and conditions as the Trustee shall in its absolute discretion determine;
	(q) 365Bto pay out of the Fund or the income thereof all costs, charges and expenses incidental to the management of the Fund or to the exercise of any power, authority or discretion herein contained or in carrying out or performing the trusts hereof ...
	(r) 366Bto increase or reduce the Minimum Earnings or the Small Amount;
	(s) 367Bto apply for any approval under the Corporations Act relating to “managed investment schemes” under that Law, any licensing required under that law and to pay all cost and expenses of the Trustee  or the Fund out of the income of the Fund and ...
	(sa) to give guarantees and provide security over assets of the Fund to meet or to secure such guarantees, where that guarantee assists the Trustee meet its obligations  that are necessary or appropriate to enable it to provide services as trustee of ...
	(sb) in the absolute discretion of the Trustee to take out or arrange insurance cover for such sickness, accident or death benefits for one or more Members as the Trustee may determine from time to time and to pay premiums and related costs for such i...
	(t) 368Bto appoint by writing or oral declaration or resolution as the Vesting Day such date being earlier than either of the dates in paragraph’s (a) or (b) of the definition “Vesting Day” as the Trustee thinks fit;
	(u) 369Bto determine in the Trustee’s absolute discretion the amount of the Funeral Benefit from time to time, the financial hardship or other criteria to apply in determining eligibility for the Funeral Benefit and to determine the source of funds fo...


	10. 194BForfeiture of benefits
	10.1 250BLost Members and Small Amounts
	(a) 370Bthe amount standing to the account is a Small Amount and there have been no Employer contributions credited to that account for 12 months;
	(b) 371Btwo annual Member statements sent to the last known address of a Member have been returned; or
	(c) 372Bthere have been no contributions or payments in respect of that Member for two years and the Trustee has attempted to contact the Member without success.

	10.2 251BSuspended Accounts
	10.2.1 289BThe Trustee shall establish an account known as the Suspended Account.
	10.2.2 290BThe amount standing to a Member Account may be transferred to the Suspended Account and that Member Account shall cease to exist where:–
	(a) 373Bthere have been no employer contributions credited to that Member Account four years prior to date of transfer; or
	(b) 374Bstatements for two Accounting Periods sent to the last known address of the Member have been returned; or
	(c) 375Bany other criteria determined by the Trustee are satisfied.

	10.2.3 291BIn determining the four year period in clause 10.4.2(a) the Trustee may accept transfers from the Suspended Accounts of other trust funds which provide redundancy or termination benefits or take into account activity on an account kept in r...
	292B10.2A      The amounts standing to the Member Account of a Provisional Member may be forfeited where:
	(a) 376BMandatory Details have not been received within six months of receipt of first contribution; and
	(b) 377Bno contribution has been received by the Trustee in the preceding three months for that Provisional Member.


	10.3 252BAllocation of Forfeited or Suspended Benefits
	10.4 253BForfeiture of Income Distribution
	(a) 378Bthe Member is no longer a Member of the Fund at the end of the Accounting Period; or
	(b) 379Bthe cheque in payment of the income distribution has not been presented within three months of sending the cheque to the Member; or
	(c) 380Bthe Trustee has no address for the Member at time of sending income distributions to Members; or
	(d) 381Bany other circumstance where the Trustee is satisfied the Member has not received payment or having received payment, the Member has not applied the payment to his or her benefit;

	10.5 254BLost Member Found

	11. 195BTransfer from another fund
	11.1 255BTransfer of Accounts
	11.2 256BTransfer of Other Accounts

	12. 196BTransfer of benefit to new fund
	12.1 257BTransfer on Cessation of Participating Employership
	12.2 258BReceipt of Trustee

	13. 197BEmployer & employee rights not restricted
	14. 198BLiability and interest in Fund
	14.1 259BInterest
	14.1.1 293BA Member’s interest in the Fund is personal to the Member and the Member has no entitlement to any payment to the fund until he or she satisfies the provisions as to payment and makes written application for payment.
	14.1.2 294BExcept as provided in this deed a Participating Employer or Member shall have no right to or interest in any money or other assets of the Fund.

	14.2 260BLiability of Participating Employers and Members
	14.2.1 295BThe Trustee shall not have any power or authority to enter into any contract that shall bind, affect or render liable Participating Employers or Members  personally or call upon them for any payment whatsoever that is in addition to the obl...
	14.2.2 296BNotwithstanding any other provision of this deed or provisions deemed to be included herein, no Participating Employer or Member shall by reason hereof or by reason of any relationship hereby created with the Trustee, be under any obligatio...


	15. 199BFund information
	15.1 261BInformation on Joining Fund
	15.2 262BMember Information
	(a) 382Bon request and payment of  a reasonable fee determined by the Trustee, a copy of this deed and any alteration to the deed;
	(b) 383Bat the end of each Accounting Period, a statement showing the balance standing to the Member Account for that Member at the end of the Accounting Period, earnings on that account for the Accounting Period and any payments made from that accoun...
	(c) 384Bon payment of an amount standing to a Member Account a written statement setting out details of the payment made.

	15.3 263BParticipating Employer Information
	(a) 385Bon request and payment of  a reasonable fee determined by the Trustee, a copy of this deed and any alteration to the deed;
	(b) 386Bat the end of each month in which a Participating Employer makes contribution to the Fund, a statement showing the amount of contributions made during the month.

	15.4 264BTrust Deed

	16. 200BAlterations to Trust Deed
	16.1 265BMethod of Alteration
	(a) 387Bthe reduction is required because of any tax payable by the Fund, a Participating Employer or Member ; or
	(b) 388Bthe reduction is required because of an obligation or election by the Trustee of the Fund to meet the obligations in the Corporations Act in respect of “managed investment schemes”; or
	(c) 389Bthe Participating Employer or Member approves in writing of the reduction.

	16.2 266BChange of Applicable Law
	16.2.1 297BThe Trustee at any time and from time to time may declare by deed or in writing or by oral declaration that this deed and the trust created under it from the date of the declaration take effect in accordance with the law of another country,...
	(a) 390Bany of the trusts powers and other provisions expressed in or implied by this deed would not be enforceable or capable of being exercised or take effect; or
	(b) 391Bthe provision of this deed would be revocable.

	16.2.2 298BAs from the date of the declaration this deed and its trusts powers and provisions are construed administered and take effect according to the laws of the other country state or territory named in the declaration and the court of the countr...


	17. 201BChange in employer
	17.1 267BNew Employer
	(a) 392Ba Participating Employer is dissolved or being a company is wound up or any similar event occurs and a company person or firm shall agree to undertake the obligation of such Participating Employer in respect of the Fund; or
	(b) 393Banother company person or firm acquires all or part of the undertaking and assets of a Participating Employer and agrees to undertake the obligations of such Participating Employer or otherwise becomes bound to perform the obligations of the P...

	17.2 268BWithdrawal of Employer
	(a) 394Ball arrears, if any, of contributions payable by the Outgoing Employer shall be paid up to the date on which withdrawal is to take place (“Withdrawal Date”);
	(b) 395Bany other moneys and assets comprising the benefit of each Outgoing Member shall be held and applied at the discretion of the Trustee in one or more of the following ways or partly in one way and partly in another that is to say:
	(i) 408Bto hold all amounts on these trusts for the Members until they are entitled by the terms of this Deed to payment ; or
	(ii) 409Btransfer the amounts in accordance with clause 12.1;
	(iii) 410Btransfer the amounts to the trustee of another Approved Worker Entitlement Fund which makes provision for redundancy or termination benefits selected by the Trustee.

	(c) 396Bthe Outgoing Employer must notify its Members of its ceasing to be a Participating Employer before the Withdrawal Date.


	18. 202BDissolution of the Fund
	18.1 269BDate of Dissolution
	18.2 270BBenefits on Dissolution
	18.3 271BExpenses of Dissolution
	18.4 272BSurplus
	18.5 273BFinal Accounts

	19. 203BPayment of benefits
	19.1 274BIncome
	(a) 397Bto pay to the Member who must still be a member at the end of the Accounting Period (or, if deceased, to the person to whom payment is made in accordance with clause 19.6), as soon as practicable after the end of the Accounting Period, the dai...
	(b) 398Bin the absolute discretion of the Trustee, to pay a Funeral Benefit to the estate or Dependants of a Member, where the Trustee is satisfied, in its absolute discretion, that there is financial hardship.  No benefit shall be payable, if in the ...
	(c) 399Bto accumulate and apply to the Reserve Account any part of the income for the Accounting Period not applied or paid in accordance with clause 5.5 or the other provisions of this clause.

	19.2 275BBenefits payable to Members
	(a) 400Ba Termination Event that is a GRA Termination Event, a GRA Member will be entitled to payment of the balance of the GRA Member Account of the Member;
	(b) 401Ba Termination Event that is an ETP Termination Event, an ETP Member will be entitled to payment of the balance of the ETP Member Account of the Member; and
	(c) 402Ba Member satisfying the requirements of Off the Tools, the Member will be entitled to payment of the balance of the Member Account of the Member.

	19.3 276BEvidence of Entitlement
	(a) 403BThe Trustee shall have no obligation to make payment under clause 19 until it receives satisfactory evidence of the Member's entitlement. The Trustee may also require the payee to execute such documents and do such other things as is appropria...
	(b) 404BFor the purposes of this clause, satisfactory evidence of genuine financial hardship may include a statement from the Member’s employer that it has no current work for the Member now and for the next two weeks and the Member is not on paid leave.

	19.4 277BPayment by Mistake
	19.5 278BDeath of Member
	19.5.1 299BWhere the Member has died the Trustee must pay all amounts standing to the Member Account of that Member to or for the benefit of such of the Dependants and Legal Personal Representatives of the deceased Member as the Trustee in its absolut...
	19.5.2 300BIf, after reasonable enquiry, the Trustee determines that the deceased Member left no Dependants and is unable to locate any Legal Personal Representative of the deceased Member, the Trustee may decide to forfeit the amount standing to the ...

	19.6 279BTiming of Payments
	19.6.1 301BWhere the claims on the Fund for payment of amounts in accordance with clauses 19.2 and 19.3 are such that the Fund may not be able to pay all amounts standing to Member Accounts without first applying a negative interest rate, then the Tru...

	19.7 280B[Not used]
	19.8 281BEntitlement to tax credits/offsets
	(a) 405Bunless the Trustee determines otherwise, the Member has no right under the terms of this deed to claim or to benefit from such tax credit or tax offset and the Trustee has no obligation confer on the Member any right to or entitlement to claim...
	(b) 406Bthe Member has no right under the terms of this deed to request or to receive any statements from the Trustee in respect of any tax credit or tax offset and the Trustee has no obligation under the terms of this deed provide any statement in re...
	(c) 407Bthe Trustee has no liability to the Member or those claiming through the Member for any failure to provide any statement in relation to such tax credit or tax offset.
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